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POLICY ABOUT RETAINED EARNINGS AND AUTHENTICITY (‘GENUINENESS’) 

OF JOB OFFERS USED IN IMMIGRATION AND WORK PERMIT CASES 

Dear Minister Finley 
 
Background 
 
1. As you are aware, your department is tasked with providing options about job offers made 
to foreign nationals. More specifically, Immigration and Refugee Protection Regulation 82 (2) (c) 
requires that Service Canada (SC) must provide an opinion about the authenticity (‘genuineness’) 
of indeterminate job offers made to Foreign  Nationals,  who intend to use the job offers in 
applications for permanent residence in the Federal Skilled Worker Class. Immigration and 
Refugee Protection Regulation 200 (5) requires Human Resources and Skills Development 
Canada (HRSDC) to assess whether the employer can reasonably fulfil the terms of a job offer 
and work permit. Pursuant to the authority given to HRSDC and SC in IRPR 82 (2) (c) and IRPR 
200 (5), HRSDC has published in-house rules that provide Service Canada officers with guidance 
about the use of retained earnings when these opinions are made.  
 
2. For many years, the Canadian immigration system placed emphasis on a “human 
resources model” whereby the government attempted to predict shortages in certain occupations 
and allow foreign nationals to apply in these occupations. In recent times, more emphasis is being 
placed on job offers. As a result, the opinions provided by SC, according to the policies and rules 
of HRSDC, are becoming increasingly important in our immigration system. 
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Policy/Rules 
 
3. A copy of these rules (in which guidance is provided to officers about the use of retained 
earnings) was obtained through the Access to Information Act and provided in Enclosure 3 (your 
file number A-2011-00268/KCB, dated 10 November 2011). It seemed to be an extract from the 
Temporary Foreign Worker Manual. Two pages are undated, some pages are dated 2010-06-03 
and some pages dated 2011-03-11. The pages (Enclosure 3) are numbered on the bottom right 
from 1 to 15. 
 
References are made to the following sections in the enclosed policy document by means of 
marking each reference in the policy with the term “Note 1”, “Note 2”, etc. The following is 
quoted from the policy document:  
 
Note 1. “…that net income is greater than the cost of the salary offered in the AEO 
application….we proceed with the opinion” 
 
Note 2. “Retained earnings are increased by the net income of profit a business generates and 
keeps it in business. So, in essence, the retained earnings indicate the accumulated profitability of 
the business over its existence” 
 
Note 3. “If retained earnings are less than the cost of the additional salary, then we are to advise 
the employer that a negative opinion will be rendered unless they can substantiate their ability to 
meet the terms of the offer.” 
 
Note 4. “….if retained earnings are less than the cost of the additional salary, then we are to 
advise the employer that a negative opinion will be rendered unless they can substantiate” 
 
 
Nature of the Problem 
 
4. There are serious errors with the enclosed policy about the use of retained earnings, as it 
shows a fundamental misunderstanding of how businesses operate in the modern world and it 
provides incorrect guidance to officers.    
 
a. Please review the errors/shortcomings of this HRSDC policy (Enclosure 3) as described 
by Mr. Van Dyk, a Canadian chartered accountant (See Enclosure 1). 
 
b. Please review the errors of the HRSDC policy (Enclosure 3) as described by Mr. Tajvidi, 
a Canadian certified management accountant (see Enclosure 2). 
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c.	   Essentially, Service Canada officers are trying to determine or predict the future of the net 
working capital. Net working capital is the difference between current assets (which is cash 
inflows in one year or accounts receivable) and current liabilities (which must be paid in one year 
and includes salary, rent, etc.). If the current assets are more than current liabilities, the employer 
would have a positive working capital. According to the policy of HRSDC and SC, past financial 
performance in the tax return is solely used to make a future prediction of whether there will be 
positive net working capital when the foreign national will arrive. It seems as if Service Canada’s 
decision makers are so focused on	   retained earnings in the T2 Tax Return that other relevant 
factors are being ignored. In other words, the fixation on the net working capital – as obtained 
from the most recent tax return – to determine the future ability to meet future obligations is 
totally wrong. This approach is flawed for 14 reasons (in addition to the expert opinions in 
Enclosure 1 and 2), namely: 

 
 

• Taking the information about the retained profits from the T2 Tax Return does not make 
sense as the tax return includes tax deductible depreciation before profit is determined. 
The profit shown in a tax return is therefore less profit shown in the income statement as 
the profit is legally decreased due to the allowance of depreciation (i.e. claim of Cost 
Capital Allowance as a deductible from income to determine taxable income). The main 
purpose for devaluating assets is to create a reduction in the tax liability by reducing net 
income. Devaluation is not a true cash expense, but Service Canada does not seem to 
understand this.  
 

• A “liquid” firm is one that easily meets its short-term obligations as they come due. Salary 
is just one of these obligations. Liquidity refers to the solvency of the firm’s overall 
financial position, and the three measures of liquidity are: net working capital; current 
ratio; and the acid test ratio. Net working capital is the firm’s ability to meet its short-term 
obligations such as salary. The current ratio is the current assets divided by current 
liabilities. A current ratio of two is commonly being referred to as acceptable. The acid 
test ratio is the same as the current ratio except that it excludes inventory, as some types 
of inventory can only be sold with credit or cannot be sold easily, such as partially 
completed products. Essentially, Service Canada’s objective is to obtain retained profits 
from a T2 Tax Return and to project a future liquidity of the employer (as measured by 
net working capital, current ratio or the acid test ratio). When the liquidity of the firm (as 
described through one of the definitions) is used as one of many factors, the information 
should be extracted from its financial statements and not the T2 Tax Return.  
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• The rules of Service Canada do not request any information about the ability to finance 
short-term liabilities through techniques such as bank loans/lines of credit. If a company 
has a good credit rating and assets worth several million dollars with a positive cash flow, 
would a bank finance an annual salary of CAD55 000? I believe it would. However, it 
seems as if some HRSDC/SC officers believe the only source of finance is cash from 
retained profits. How does anyone in Canada obtain a bank loan to buy a house or car, pay 
for a vacation with a credit card or qualify for a study loan (all based on 
creditworthiness)?   
 

• This conservative approach of Service Canada does not take into consideration the 
balance sheet and size of the employer’s assets. Assets can be used as security to finance 
future liabilities such as salary.   
 

• It does not assess the history of liquidity over a long period, only the tax returns from the 
previous financial year (especially if it was a 2009 tax return that would have figures from 
the only recession in 20 years).  
 

• Income tax losses can be carried forward for 20 years. Businesses that are capital 
intensive might only show retained profits in the T2 Tax return after several years. It 
would appear that Service Canada policies do not take this into account. There are many 
capital intensive industries (listed on the TSX) that will not have retained earnings for 
many years. However, these types of companies will be able to pay salaries for many 
years to come and experience an increase in personnel and an increase in financial 
turnover.   
 

• It does not take into consideration the employer’s history of paying its creditors and 
vendors. Neither do the rules require officers, or even remind officers, to obtain an 
opinion from financial intermediaries such as creditors.  
 

• It does not take into consideration the sales forecast. Sales forecast will lead to a pro-
forma income statement and pro-forma balance sheet.  
 

• The existing conservative approach of Service Canada does not include the analyses of 
payroll over many years. An analysis of the payroll trend of an employer might show a 
constant increase in payroll expenses. If this is the case, it should also be considered a 
positive factor in the analysis of the “affordability factor”.  
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• It does not take into consideration how many full-time employees were being paid 
 without lay-offs in the preceding years.      
 

• The employment of a foreign national should result in increased income as that is the 
actual reason for the appointment of the foreign national in the first place: to make more 
profit. The future income that can be created by the appointment of a foreign national is 
not considered by Service Canada and not addressed in the latest rules.  
 

• It does not take into account the factors that could result in zero or negative retained 
earnings (as shown) in the T2 Tax Return. For example, directors of an Incorporated 
company might have received the remaining profits as dividends or bonuses. Nothing 
 would prevent the directors from placing the funds back into the corporation to fund a 
current liability such as salary.    
 

• It does not take into account the number of years an employer has been in existence, 
which is one of the best measures of success.  
 

• Incorporated employers can have zero profits for years of profits that are paid out as 
bonuses or dividends. The belief that an Incorporated business owner must show retained 
profits is a fallacy and shows a lack of understanding of how businesses operate in the 
modern world.   

	  
d.	   In an AEO refusal in November 2010 (which was later reversed), an officer stated the 
following to my client, a director of a major employer in the Prairies: “Service Canada is not able 
to determine the genuineness of the job offer.” (AEO refers to Arranged	  Employment	  Decisions).	  
The said officer added: “The information provided has not yet demonstrated the business’s ability 
to sustain the additional payroll cost to be incurred with the hiring of the foreign national.” It 
should be added that the employer has been paying the foreign national a salary for two years in 
the low-skilled project, the employer has been in existence for 20 years, the employer has roughly 
350 workers and has not missed a single wage payment to an employee in 20 years. The 
employer explained that the Service Canada officer mentioned that the T2 does not have enough 
retained earnings. The employer’s chartered accountant (CA) explained, inter alia, that the 
employer paid out the CAD250 000 profit of the previous year as bonuses to its shareholders, and 
that the employer had just been approved to obtain a CAD5 million loan for capital expansion. 
Would the employer, then, be able to afford a wage of CAD55 000? Any rational person would 
indicate that the employer can afford the CAD55 000 wage. The CA also explained the danger of 
relying on the T2 Tax Return as it includes depreciation that is not an actual cash expense but an 
allowable deduction to decrease taxable income. In this case, it showed Service Canada’s 
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seeming inability to understand the complexity of financial analyses; instead only focusing on 
retained earnings. There seemed to be a “checklist” approach rather than a thorough 
understanding of the critical issues of financial analyses and how businesses operate in the 
modern capitalist society.      

e.     During 2011 my client, a flight school in Alberta, requested an AEO for a flight instructor 
(and a qualified pilot). The SC officer requested T2 Tax Returns, and apparently, in the absence 
of sufficient retained earnings (the officer’s interpretation as verbally mentioned to the president 
of the company), the AEO request was refused. As part of the decision in which the refusal was 
communicated, the following reason was provided: “Service Canada is not able to determine the 
genuineness of the job offer. The information provided has not demonstrated the business’s 
ability to sustain the additional payroll cost to incur with the hiring of the foreign worker.” 
Subsequently, a request for leave to appeal an AEO refusal by SC was submitted (Jayme 
Hepfner and Springbank Air Training College and Minister of HRSDC; Federal Court Docket 
IMM1545-11). On 25 May 2011, a discontinuance was filed and the matter was settled after the 
Department of Justice suggested a reconsideration. Before the approval was issued, council of 
HRSDC (not the officer) in Ottawa asked several questions about the genuineness of the job 
offer, and not a single question had any relevance to retained earnings. It seemed as if the initial 
refusal, where retained earnings played a major role, was not based on sufficient facts and was 
completely ignored in the reconsideration. It therefore seems as if the narrow focus on retained 
earnings (as obtained from the T2 Tax Return) to determine the genuineness of job offers cannot 
withstand any scrutiny in a Federal Court. 

Results of the Problem 
 
5. Firstly, the refusal rate of Arranged Employment Decisions (AEOs) increased after the 
policy was published in 2010. 
 
a. 2009: 32,71% of AEOs were refused  
b. 2010: 45, 91% of AEOs were refused  
c. 2011: 45,73% of AEOs were refused 

 
This shows an increase of 13% of refusals between 2009 and 2011, which is significant. 
  
There are no statistics available for the refusal of LMOs for a lack of retained earnings. 
 
6. The rules provided to officers (as mentioned in the extract from the Temporary Foreign 
Worker Manual, as provided in Enclosure 3) are clearly wrong. In the absence of officers being 
formally educated or trained in understanding and interpreting the financial information of 
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employers in Canada, the authenticity (‘genuineness’) of job offers cannot be accurately 
determined by the narrow focus on retained earnings. 
 
 
Analysis of the Regulations 
 
7. There are different methods to statutory interpretation that include the following:  
a) grammatical method  
b) systematic, logical approach 
c) purposive approach 
d) historical approach 
e) pragmatic approach   
 
In some cases, a combination of approaches can be used to determine the meaning of a word. In 
the case of the meaning of the word “genuine” when SC provides an opinion about a job offer, it 
is relevant to refer to the last three methods or approaches.  
 
a. Purposive approach. In this approach the ratio legis, or the purpose of the rule, should be 

considered. What did the promulgator of the regulation intend to achieve? What was the 
intent of the Minister of Immigration in 2002 when the IRPR 82 (2) (c) was published about 
the genuineness of job offers? Was it the intent to ensure that only employers with retained 
earnings (‘money-under-the-mattress’ approach) can appoint someone/provide a job offer? 
Alternatively, was the intent to ensure that the employer can afford to pay the salary by any 
appropriate means? Logic would dictate that the latter interpretation applies. 
 

b. Historical approach. Under the historical method, author Pierre-Andre Cote mentions the 
following: “… it is common practice to establish a sort of legislative pedigree by consulting 
the enactment that it has replaced, repealed or amended, or the one that served as its 
inspiration.”  If the policy of the Family Business Job Offer (FBJO) is reviewed in paragraphs 
1.18 (1) and (2) and 1.35 (inter alia) of the Immigration Selection and Control Manual from 
the pre-IRPA era, retained earnings is not mentioned as a pre-requisite. It is commonly known 
that AEO replaced the FBJO. Therefore, historically, retained earnings were not demanded 
within the FBJO, predecessor of the AEO. 

 
c. Pragmatic approach. In the pragmatic approach, the effects of a regulation or statute are 

considered. It is clear that the narrow focus on “retained earnings” to determine the 
genuineness of job offers in AEOs and even LMOs are not the intended effect of the IRPR 82 
and IRRP 200. If the Minister of CIC (at the time of the publishing of the regulations during 
2002 and 2011) had the intent to allow only employers with retained earnings (‘money-under-
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the-mattress’) to receive positive opinions, it would have indicated that clearly. As explained 
above, the policy (or rules) in Enclosure 3 is based on the flawed assumption that retained 
earnings are the only method of financing a future short-term liability, the only source of cash 
flow and the only reason for the success of a business. 

 
Given the arguments above, the expert opinions and the chosen three methods of interpretation, it 
should be clear that serious work is needed on the existing policy/rules about the genuineness of 
job offers. 
 

Suggestions 

 

8. The policy/rules provided to officers should be corrected to guide officers in the 

appropriate manner. This letter, along with the expert opinions cited, can be used as a guideline to 

correct the flawed policy/rules about retained earnings (provided in Enclosure 3). 

 

9. The quotes mentioned in Paragraph 2 (notes 1, 2, 3 and 4) should also be removed. 

 

10. Officers need to be educated in the fundamentals of financial analyses and related 

concepts pertaining to financing future short-term liabilities, net working capital, liquidity and 

cash flow. 

 

11. It would be advisable to consider placing a condition on a permanent residence visa that 

was issued, based on an AEO, to work for a Canadian employer for 12 months after arrival in 

Canada. Obviously, such a policy should be implemented in consultation and close cooperation 

with CIC. 
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Respectfully yours  

 
Cobus (Jacobus) Kriek on behalf of Matrixvisa Inc. 
B Mil, Hon B Admin, Dipl Exp Manag, Dipl Imm Law  (Seneca/UBC),  
 
cobus@matrixvisa.com 
www.matrixvisa.com 
Regulated	  Canadian	  Immigration	  Consultant	  (RCIC)	   
Member in Good Standing of ICCRC as required by the Section 91 (1) & (7) (a) Immigration and 
Refugee Protection Act of Canada 
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